
PUBLIC UTILITIES AND CARRIERS § 40-281
Note 7..

undertaken, including indicating the content of the record on review. the briefs to be filed and
the time and manner for filing the briefs, record and other documents." . .D. Any party to the action, or the attorney general on behalf of the state, may appeal to
the supreme court as provided by law.

E. In all appeals that are taken pursuant to this section, the party adverse to the
commission or seeking to vacate or set aside an order of the commission must make a clear
and satisfactory showing that the order is unlawful or unreasonable.

F. Except as provided by this section, no court of this state has jurisdiction to enjoin,
restrain, suspend, delay or review any order or decision of the commission involving public
service corporations and relating to rate making or rate design pursuant to §§ 4~24S,

4~246, 4~250 and 40-251, or to enjoin, restrain or interfere with the commission in the
~rformance of its official duties, and the rules, orders or decrees fixed by the commission
remain in force pending the decision of the courts, but a writ ot mandamus shall lie from the
supreme court to the commission in cases authorized by law.
Added by Laws 1991, Ch. 247, § 2, eff. Jan. I, 1992.

Historical and Statutory Notea
.Laws 1991, Ch. 247, § 5, subsec. A provides: limitation; court of appeals" was substituted for
"A. Section 40-254.01,' Arizona Revised Stat- the previous section heading.

utes, as added by this act, is effective from and
after December 31,1991."
1991 Reviser's Note:

Pursuant to authority of § 41-1304.02, "Action
to set aside or modify certain commission orde1'l!;

ARTICLE 4. CERTIFICATES OF CONVENIENCE
AND NECESSITY AND FRANCHISES

§ 4~281. Certificate required before construction by public service corpora­
tion; exceptions; complaint by corporation injuriously affected by
construction hearing; exclusive franchise or monopoly

Failure of Conditional Enactment
Laws 1985, Ck. 30'" § 5 conditionally amended thia section (aBe Main Volume).

Far conditional enactment p1"(Y!Jision and information as to tke nonoccurrence of
tke condition, see Hiatorical Note following § 4G-flOl.

Notes of DecisiON
Contiguous areu, certificates 6.5 sian's approval before it cou1d provide service to
Electric utilities, certificates 7.5 subdivision. Electrical Dilt. No. 2, Pinal County,

Ariz. v. Arizona Corp. Com'n (1987) 155 Ariz. 252,
745 P.2d I3&!!.

4. ExteNiiOIUl 6.5. _ Contiguous areu, certificates
Electrical utility was entitled to expand any-

where within city limits for which it was certificat- Restaurant was not in area contiguous to electri-
cal utility's certificated area where restaurant was

ed, including further expansion of city limits, with- located 5/} feet outside city limits and thus was not
out prior permission from Corporation Commission in actual contact with or touching city limits.
and was allowed to extend service to area contigu-

to 'ts ertifi ted if tigu Electrical Dist. No.2, Pinal County, Ariz. v. Arl-
ous 1 c ca area con ous area was zona Corp. Com'n (1987) 155 Ariz. 252, 745 P.2d
not already served by public service corporation.
Electrical Dilt. No. 2, Pinal County, Ariz. v. An- I3&!!.
zona Corp. Com'n (1987) 155 Ariz. 252, 745 P.2d 7.5. - Electric utUitiel, certificate.
1383. Electrical utility had right or ftrst re1'usal in

Electrical utility's certificatAl which allowed it to areas covered by its certiftcate, which extended to
serve both town and city was not broad enough to city limits or towns eerved by utility and to areu
include subdivision located between city and towri,. cont.iguota to city 1imita. Electzieal DiBt. No.. I,
but not within city limita of either, and, therefore, Pinal COImty, Ariz. v. Arizona Corp. Com'n (1987)
utility was required to seek Corporation Commia- 155 Ariz. 252, 745 P.2d 1388.
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PUB~ UTILITIES AND CARRIERS § 46-406

Robbins Conat. Co. (App.l987) 153 ArIz. 486, 737
P.2d 1385.
3. Indemnification

For purposes of entitling electric company to
indemnity from subcontractor whose worker was
injured when boom of crane with which worker
was in physical contact with SWUIlg into energized
overhead power line, under the High Voltage Pow-

er Linea and Safety Restrictiona Act, fact of acci­
dent alone showed it was possible for crane to be
brought within six feet of power line and crane was
capable of swinging within ten feet of power line,
80 as to support requiring subcontr'aetor to indem­
nify utility on worker's claim. Tucson Elee. Power
Co. v. Kok08ing Const. Co., Inc. (App.l988) 159
Ariz. 317, 767 P.2d 40.

§ 40-360.45. Exemptions
This article does not apply to construction, reconstruction, operation or maintenance by an

authorized person of overhead electrical or communication circuits or conductors and their
supporting structures or electrical generating, transmission or distribution systems or com­
munication systems.
Amended by Laws 1986, Ch. 181, § 2.

ARTICLE 7. RATES AND RATE SCHEDULES

.§ 40-361. Charges by public service corporations requi,ed to be just and
reasonable; service and facilities required to be adequate, effi­
cient and reasonable; rules and regulations relating to charges or
service required to be just and reasonable

United States Supreme Court
Federal abstention, utility challenge to state sale rates and allocation of entitlement power, see

ratemaking, see New Orleans Public Service, Inc. Nantahala Power and Light Co. v. Thornburg,
v. Council of New Orleans, 1989, 109 S.Ct. 2506, 1986, 106 S.Ct. 2349, 476 U.S. 963, 90 L.Ed.2d 943,
491 U.s. 350, 105 L.Ed.2d 298, appeal after re- on remand, 318 N.C. 277, 347 S.E.2d 460.
mand 911 F.2d 993, certiorari dismissed 112 S.Ct. Takin(fs claUlle, public utilities, cost of conatruc-
411, 116 L.Ed.2d 357. tion as part of rate base, see Duquesne Light Co.

Preemption, public utilities retail ratemaking, v. Barasch, 1989, 109 S.Ct. 609, 488 U.S. 299, 102
passing through FERC approved interstate whole- L.Ed.2d 646.

§ 40-368. Sliding scale of charges

Failure of Conditional Enactment

Laws 1985, Ch. 304, § 11 ct:mditionally amended this section (see Main Volume).
For ct:mditional enactment provision and information as to the nonoccurrence of
the condition, see Historical Note foUawing § J,.0-201..

§ 40-369. Limitations on relative charges by telecommunications corporations
for long-distance and short-distance messages

Failure of Conditional Enactment

Laws 1985, Ch. 304, § 12 ct:mditionally amended this section (see Main Volume).
For ct:mditional enactment p1'O'IJision and information as to the nonoccurrence of
the ct:mdition, see Historical Note following § J,.0-201.

ARTICLE 8. ANNUAL ASSESSMENTS

§ 40-406. Exclusive procedure to determine legality of assessments and to
recover assessments paid

A. The procedure provided in this article for determining the lawfulness of statements
and the recovery of payments made pursuant to statemeDtl! of assessments sball be exclusive
of all other remedies and procedures.
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'1. On April 4, 1990, the Arizona RSA 3 South Limited

partnership (the "South Partnership") filed with the Arizona

Corporation Commission an application for a certificate of pUblic

convenience and necessity ("certificate") authorizing it to

construct, operate and maintain cellular radio facilities for the

IN THE MATTER OF THE APPLICATION )
OF THE ARIZONA RSA 3 LIMITED )
PARTNERSHIP (FORMERLY THE ARIZONA )
RSA '3 SOUTH LIMITED PARTNERSHIP) )
FOR A CERTIFICATE OF PUBLIC )
CONVENIENCE AND NECESSITY TO )
CONSTRUCT AND OPERATE A CELLULAR )
TELEPHONE SYSTEM TO SERVE THE )
ARIZONA 3-NAVAJO RURAL SERVICE AREA )
AND FOR APPROVAL OF ITS WHOLESALE )
TARIFF. )

-----------------)

BEFORE THE ARIZONA

OPINION AND ORDER

DOCKET NO. U-2554-90-092

DECISION NO.

(DOCKETED 8Y lcSM 1

CORPOR1dDOmf~on

JAN 16 1991

FINDINGS OF FACT

December 19, 1990

Cheryl K. Hachman

Phoenix, Arizona

STEPTOE & JOHNSON, by Mr. Barry J. Dale,
on behalf of Smith Bagley, Inc.; and

Ms. Elizabeth A. Kushibab, Staff Attorney,
Legal Division, Arizona Corporation
Commission, on behalf of the Utilities
Division of the Arizona Corporation
commission.

JOHNSTON, MAYNARD, GRANT & PARKER, by Mr.
Michael Grant, on behalf of the Arizona
RSA 3 Limited P~rtnership;

BY THE COMHISSION:

APPEARANCES:

PRESIDING OFFICER:

DATE OF HEARING:

PLACE OF HEARING:

MARCIA WEEKS
CHAIRMAN

RENZ D. JENNINGS
.. COMMISSIONER

DALE H. MORGAN
, COMMISSIONER
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DOCKET NO. U-2554-90-092

construct, operate and maintain cellular radio facilities for the

provision of telephone service, as'a common carrier, in the southern
I:

portion of Navajo County, Arizona. '

designated by the Federal Communications Commission ("FCC")' as the

Arizona 3-Navajo, Arizona Rural Service Area, Cellular Market No.

320 (the "Navajo RSA"), which consists of all of Navajo and Apache

Counties, Arizona.

3. The cellular affiliates of the four wireline carriers ~ho

could obtain "Block B" authority from the FCC for the Navajo RSA

organized two limited partnerships to provide service within the

Navajo RSA: (a) the South Partnership, with Contel Cellular, Inc. as

the general partner, which was organized to provide service in the

southern portion of Navajo county: and (b) the Arizona RSA 3 North

Limited Partnership (the "North Partnership"), with Universal

Cellular for RSA i3-A:, Inc. as the general partner, which was

organized to provide service in Apache county and the northern

portion of Navajo county.

4. On September 29, 1989, the FCC granted construction

permits authorizing construction of cellular facilities in the

Navajo RSA to the South and North Partnerships.

5. After the South Partnership's application for a

certificate was filed, the partners decided to "merge" it with the

No~h Partnership and form a new partnership, the Ar!zona RSA 3

Limited Partnership (the "RSA 3 partnership"), to provide service

within all of the Navajo RSA.

6. The RSA 3 Partnership, a Delaware limited partnership

authorized to do business in Arizona, is comprised of Universal

'-./
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The southern portion of Navajo County is part of an area

2 Decision No. flt:ld? t,.



DOCKET NO. U-2554-90-092'

Arizona; and CP National corporation, a California corporation

authorized to do business in Arizona.

Cellular for Arizona RSA f 3-B, Inc. , an Arizona corporation

("universal"), as general partner and the following limited

partners: Conte1 Cellular, Inc. ("Contel"), a Delaware corporation

authorized to do business in Arizona; us west NewVector Group, Inc.

("NeWVector"), a Colorado corporation authorized to do business in

1

2

3

4

5

6

7

8 7. On October 26, 1990, the RSA 3 partnership filed an

9 amended application to reflect the change in the applicant and the

10 geographic scope of the proposed certificate.

11 8. with the filing of the amended application the RSA 3

12 Partnership also filed its proposed wholesale tariff and a request

13 for permission to maintain its books and records in accordance with

14 generally accepted accounting principles, rather than the Uniform

15 System of Accounts.

16 9. Notice of the application for a certificate was published

17 in a newspaper of general circulation in the Navajo RSA on December

18 11,1990.

19 10. By a Procedural Order issued on October 18, .1990, the

20 Commission granted the unopposed application to intervene of Smith

21 Bagley, Inc. ("SB1"). 1

22 11. The FCC has previously found that a public need exists for

23

24

25

26

~?

28

cellular telephone service throughout the· country, inclUding the

Navajo RSA.,..

1 The FCC has determined that the market of the cellular
telephone industry will be a duopoly of primary carriers in each
service area: a "Block A" or "non-wireline" licensee and a "Block
B" or "wireline" licensee. SB1 is the non-wireline licensee in
the Navajo RSA and was granted a certificate in Decision No. 57073
(Auqust 22, 1990).

3 Decision No. .s-7~~ "
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DOCKET NO. U-2554-90-092

12. On December 4, 1990, the FCC granted the RSA 3

Partnership's application to transfer the construction permits from

the North and South Partnerships to the RSA 3 Partnership.

13. Under the FCC's regulations, the RSA 3 Partnership must

obtain a certificate, complete construction of a cell site and begin

providing service In an FCC-approved cellular geographic service

area ("CGSA") within the Navajo RSA by March 28, 1991.

14. Although the North Partnership had an authorized CGSA for
I..

a 60-mile corridor ~long~Interstate40, which would include Holbrook

and Navajo, Arizona, the RSA 3 Partnership has decided to provide

service in a different area and in the near future will apply for a

CGSA centered around Winslow, Ari~ona with a corridor along

Interstate 40 from Winslow to Holbrook, Arizona.

15. Initially, the RSA 3 Partnership intends to provide

cellular telephone service via one cell site near Winslow, Arizona.
,;.j.

16. The RSA 3 Partnership will not require a franchise' for the

use of public streets, highways and rights-of-way for cellular

facilities.

17., For the "land-line" portion of its service, the RSA 3

Partnership will enter into an interconnection agreement with The

Mountain states Telephone and Telegraph Company, dba US West

Communications ("US West") and will pay charges to US West pursuant

to that agreement.

18. Consistent with cellular service delivery in other

metropolitan and rural service areas in Arizona, the RSA 3

Partnership will offer its service to resellers through its

wholesale tariff and will purchase its service at its tariffed

wholesale rates and resell to the public.

4 Decision No. .5""7.J.t1t.



'---"
1

2

:5

4

5

6

7

8

9

10

11

12

13

~:2~~ 14
-4~i';;

15

16

17

18

19

20

21

22

23

24

25

26

...........,,7

28

DOCKET'NO. U-2554-90-092

19. The RSA 3 Partnership estimates that it will provide

service to approximately 88 retail customers during the first full

year of operations and that by the end of the fifth year it will
- -

provide service ~o approximately 471 customers.

20. The RSA 3 partnership agreed to negotiate an NXX placement

agreement with SBI, if necessary.

21. If granted a certificate, the RSA 3 Partnership will begin

construction of its cellular facilities immediately so that it can

complete construction before its FCC construction permit expires.

22. If granted a certificate, the RSA 3 Partnership will

familiarize itself with the statutes governing pUblic service

corporations and the rules and regulations of this Commission and

intends to abide by them.

23. A waiver of A.A. C. R14-2-510 (G) in favor of generally

accepted accounting principles would enable the managing partner of

the RSA 3 Partnership to use the same accounting 'standards presently

used by it and the other partners and has been granted, upon

request, to several other entities engaged in providing competitive

telecommunications services in Arizona. E.g., Yuma. Arizona BSA Ltd.

P'ship., Decision No. 57107 (September 21, 1990).

24. If granted a certificate, the RSA 3 partnership will file

annual reports and maintain its records so that its wholesale

revenues, expenses and other pertinent data can be readily

determined when necessary.

25. The construction and initial operating costs of the BSA 3

Partnership will be financed through the equity capital

contributions of its partners, and the general partner, through its

parent, has secured a back-up line of credit in the amount of

5 Decision No. 5'7~~ (,
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DOCKET NO. U-2554-90-092

approximately $1.5 million for construction and operating purposes,

if necessary.

26. Either directly or indirectly, each of the partners

involved in the RSA- 3 partnership have extensive telecommunications

experience and, with respect to cellular telephone seryice in

particular, NewVector and Contel either hold or are involved in

entities which hold certificates for cellular service in Arizona,

while one of Universal's affiliates manages numerous cellular

systems in metropolitan and rural areas throughout the country.

27. In granting and approving the transfer of the construction

permits to the RSA 3 Partnership, the FCC concluded that it was

legally, financially, technically and otherwise capable of

constructing and operating a cellular telephone system.

28. The RSA 3 Partnership's proposed wholesale tariff

(inclUding the revisions filed at the hearing) sets forth its

maximum rates for access and other services to resellers and

includes a provision which would permit changes in the rates to

reflect discounts within the range of 0 to 50 percent, on 15 days

notice and filing with the Commission.

29. The RSA 3 Partnership's proposed maximum rates were based

on several assumptions concerning growth, revenue and expense levels

and are substantially similar to the maximum wholesale rates charged

by other cellular telephone companies~ including companies in

Arizona.

30. The RSA 3 Partnership's proposed wholesale tariff, as

revised at the hearing, does include an effective price sheet

containing its initial rate discounts .

. ~...,

i
- ~..

i':...
t
[
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31. The RSA 3 Partnership expects that its cellular operations

will not provide a return (net operating income) until the seventh

or eighth year of operations.

32. Negative-cash flows and net operat-ing losses are tyPically ~.

experienced by cellular telephone systems during their initial years

until, due to increased demand for the service and customer growth,

revenues are sufficient to cover the cost of providing service.

33. On December 17, 1990, the Commission's utilities Division

("staff") filed herein a staff Report which, as amended during the

hearing, recommended that the Commission grant the application of

the RSA 3 Partnership for a certificate and in connection therewith

order the RSA 3 Partnership to:

(a) provide 30-days notice to the Commission of the date

when it intends to begin providing service;

(b) file with and request Commission approval of any

intercarrier agreements co~taining rates and charges

for affiliated roamer service;

(c) file a copy of any interconnection agreements it may

enter into with any land-line carriers within 15

days of execution; and

(d) notify the Commission of its authorized CGSA and any

changes thereto which may be made in the future.

34. With respect to the RSA 3 Partnership's proposed tariff,

staff recommended that the Commission approve the tariff, as revised

at the hearing, and that within 15 days of the effective date hereof

the RSA 3 Partnership refile its tariff with a proposed effective

date.

7 Decision No.



1

2

;5

4

5

6

7

8

9

10

11

12

13

("~2~ 14
-:f.;;7

15

16

17

18

19

20

21

22

23

24

25

26

1

28

DOCKET NO. U-2554-90-092

35. Staff also recommended that the Commission grant the

request of the RSA 3 Partnership for a waiver of A.A.C. R14-2-510(G)

in favor of the use of generally accepted accounting principles and

order the RSA 3 Partnership to:

(a) separate its wholesale revenues and expenses on an

Arizona jurisdictional basis for record keeping,

data submissions and reports to be filed with the

Commission; and

(b) provide Staff with information concerning its

accounting and allocation methodologies within 90

days of the effective date of this Decision.

CONCLUSIONS OF LAW

1. The RSA 3 Partnership is. a pUblic service corporation

within the meaning of Article XV of the Arizona Constitution and

A.R.S. § 40-281.

2. The Commission has jurisdiction over the RSA 3 Partnership

and of the subject matter of the application.

3. There exists a public necessity for a cellular telephone

system within the Navajo RSA.

4. The RSA 3 Partnership is a fit, willing and able party to

provide such cellular telephone service.

5. The RSA 3 Partnership should be granted a certificate

authorizing it to construct, operate and maintain cellular radio

facilities for provision of telephone service as a common carrier

within the Navajo RSA, as authorized by the FCC.

6. As unopposed initial rates for service and with the

modifications submitted at the hearing, the proposed rates and

8 Decision No.
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charges of the RSA 3 Partnership for wholesale cellular telephone

service are just and reasonable.

7 • The RSA 3 Partnership should be granted permiss ion to keep
-

its books and records in accordance with generally accepted

accounting principles.

8. Staff's recommendations, as set forth in Findings of Fact

Nos. 33, 34 and 35, were not opposed and should be adopted.

ORDER

IT IS THEREFORE ORDERED that the Arizona RSA 3 Limited

Partnership be, and hereby is, granted a certificate of pUblic

convenience and necessity authorizing it to construct, operate and

maintain cellular radio communications facilities for the provision

of telephone service as a common carrier within the Navajo RSA.

IT IS FURTHER ORDERED that the certificate of public

convenience and necessity granted hereinabove be, and hereby is,

subject to the condition that it is contingent upon, coextensive

with and identical to the authority granted to the Arizona RSA 3

Limited Partnership by the Federal Communications commission.

IT IS FURTHER ORDERED that the Arizona RSA 3 Limited

Partnership be, and hereby is, authorized and directed to file,

within 15 days of the effective date hereof, its initial tariff

containing the revisions submitted at hearing, with a proposed

effective date.

IT IS FURTHER ORDERED that said tariff and the rates and

charges contained therein shall be effective for all wholesale

services provided by the Arizona RSA 3 Limited Partnership until

otherwise ordered by the Arizona Corporation commission.

9 Decision No.
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IT IS FURTHER ORDERED that the Arizona RSA 3 Limited

Partnership shall file with the Arizona Corporation commission a

notice of intent to provide service 30 days prior to commencement of

service (wholesale-or resale) to any customers.

IT IS FURTHER ORDERED that the Arizona RSA 3 ,Limited

Partnership shall promptly notify the Arizona Corporation Commission

of its cellular geographic service area and any changes therein as

authorized by the Federal Communications Commission, by filing for

inclusion in its tariff1~initial and revised service area maps, in

accordance with the provisions of A.R.S. § 40-367.

IT IS FURTHER ORDERED that the Arizona RSA 3 Partnership be,

and hereby is, authorized and directed to maintain its books ,and

records in accordance with generally accepted accounting principles.

IT IS FURTHER ORDERED that the Arizona RSA 3 Limited

Partnership shall establish and maintain separate accounts for its

Arizona jurisdictional wholesale revenues and expenses and provide

said revenues and expenses in its data submissions and financial

reports to the Arizona Corporation commission.

IT IS FURTHER ORDERED that within 90 days o'f the effective date

hereof the Arizona RSA 3 Limited Partnership shall file information

concerning its accounting and allocation methodologies.

IT IS FURTHER ORDERED that the Arizona RSA 3 Limited

Partnership shall file herein any interconnection agreements it may

enter into with local and interexchange telecommunications carriers ~

within 15 day of execution.

IT IS FURTHER ORDERED that, at the time of filing, the Arizona

RSA 3 Limited Partnership shall serve a copy of its interconnection

agreement with US West communications, Inc. on Smith Bagley, Inc.

10 Decision No.
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IT IS FURTHER ORDERED that the Arizona RSA 3 Limited

Partnership shall file any intercarrier agreements containing rates

and charges for roamer or other wholesale services in accordance

with the provisions of A.R.S. §§ 40-365, 4a-366 and 40-367.

IT IS FURTHER ORDERED that this Decision shall become effective

immediately.

OF THE ARIZONA CORPORATION COMMISSION.

COMMISSIONER
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IN WITNESS WHEREOF, I, JAMES MATTHEWS, Executive
Secretary of the Arizona Corporation Commission, have
hereunto set my hand and caused the official seal of
the Commission to be affixed at the Capitol, in the
City of Phoenix, this " dayOf~, 1991.
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coqX>ration authorized to d:> business in Arizona, filed with the Arizona

On April 16, 1990, Snith Bagley, Inc. ("SBI"), a District of Colunbia

service, as a carmon carrier, in an area defined 1:¥ the Federal Ccmnunications

Ccmmission ("FCC") as the Navajo Arizona Rural service Area, RSA AZ-3, cellular

Market No. 320 (the "Navajo RSA") which consists of Navajo and Ap:l.dle COunties,

[ DOC.ETED BY 191
1

roCKET NO. tJ-2556-90-103

DECISION NO. S'ft 13

OPINION AND ORIER

Phoenix, Arizona

Ms. El izareth A. Kushitab, staff Attorney, Legal
Division, Arizona Corporation CCnmi.ssion, on behalf
of the Utilities Division of the Arizona Corp:>ration
Ccmni.ssion.

June 29, 1990 and July 24, 1990

O1eryl K. Hachnan

STEProE & JrnNSCN, 1:¥ Mr. Barry J. tale, and ELLIS
BAKER & roRTER, 1:¥ Mr. Ridlard L. Sallquist, on
rehal f of Snith Bagl f?j , Inc.;

JCENSTCN mYNARD GAANr & PARKER, 1:¥ Mr. Midlael M.
Grant, on behalf of Arizona RSA3 South Limited
Partnership; and,

BEroRE 'lBE AR.IZCN\ CDRl:oRATD -.wml'DNltion Commission

DOCKETED

AUG 22 1990

PLACE OF HEARIN3:

PRESIDING OFFICER:

mTES OF HEARm:;:

MARCIA WEEKS
~

RENl D. JEmOOS
ffiMMISSIONER

IW..E H. M):EGAN
CDMMISSIONER

APFEARANCES:

IN 'lHE mTTER OF THE APR.ICATION OF )
SMITH BllGLEY, INC. roR A CERrIFICATE )
OF PUBLIC <DNVENIENCE AND NECESSITY 'ID )
OPERATE A CELLULAR TELEmCNE SYSTEM'ID )
SERlE 'lHE NAVAJO, ARIZCNA RJRAL SERlICE )
AREA AND FOR APffiOJAL OF ITS WHCLESALE )
TARIFF. ' )

BY mE CDMMISSICN:

Corp:>ration canrnission ("Camnissionn
) an application for a rertificate of

I;Ublic corwenience and neressity ("certificate") authorizing it to construct,

ot:erate and maintain cellular radio facilities for the !%ovision of teleFhone
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1 rizona. an also asked for apprO/a! of its initial tariff for wholesale

2 service to other cellular caranon carriers and resellers.

3 In accordance with A.R.S. §40-282 (e), on June 11, 1990, the Carmission
-

4 issued a ootice of hearing setting June 29, 1990 as the hearing date on S3I 1 s

5 application. $1 failed to publish notice of the June 29, 1990 hearing date.

6 'lherefore, although testimony and closing arguments were presented at the June

7 29, 1990 hearing, the Presiding Officer continued the hearing to July 24, 1990

8 and re:;ruired publication of notice of that hearing date. '!he Presiding Officer

9 aloo granted the application to intervene pre.riously filed ~ the Arizona RSA3

10 South Limited PartI'Ership (the "South J:artI'Ership"), the '!YP= B licensee in the

11 Navajo RSA.

12 After the hearing was adjourned on July 24, 1990, an filed and served on

13 all parties a prop:>sed order for consideration ~ the Presiding Officer. In a

14 letter filed on July 26, 1990, the South J:art.rership, in two sentences, noted

15 that ffiII s prop:>sed order failed to mention the dispute regarding ffiII s

16 prop:>sed minimlJIls for resellers (100 nlJIlb:rs and 200 hours of use) and stated

17 that, consistent with South Partnershipl s argunent at the hearing on ffiII s

18 application and with the camnissionl s decision in Olronicle Publishing Co.,

19 ~cision No. 57035 (July 19, 1990), ffiII s minimun should be reduced to 25

20 nunters and 50 oours.

21 On July 31, 1990, $I filed a two-pige resp:>nse to South J:art.rershipl s

22 letter. In that resp::mse ffiI reiterated or made additional argunents which

23 were or muld have b:en made in its closing argument and its pro};X)sed order,

24 attanI;ted to distinguish ~cision No. 57035 and, cit:J.ng century Yuna cellular

25 Cor ., ~cision No. 57032 (July 19, 1990), agreed to redlce its prop:>sed

26 mini.mun to 50 nunbers and 100 oours, with additional service prmided to

27 rese1.1ers in blocks of 25 nunbers and 50 oours.

28
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1 DISa:JSSICfi

2 As indicated in the foregoing ~ocedural history, the only area of

:3 disagreanent in this proceeding was between 331 and the South Partrership and

4 centered around SEn' 5 prop:>sed minimlln resale obligations. In brief, it is the

5 South Partrership's· p:>si tion that is not reasonable to expect resellers to take

6 a minirnun nunber of 100 nunbers and 200 hours of use when $1' s eJq:ected nunber

7 of cellular end-users in its ·hane market" area dlring its first op:rating year

8 is only 94. On the other hand, 931'5 witness testified that the prop:>sed

9 100/200 minimuns can be justified on the ground of adninistrative simplicity.

10 In its July 31, 1990 letter, 831 agreed to reduce the minirnuns to 50 nunbers

11 and 100 hours, on the ground that these minimuns were ap~Oled t¥ the

12 Ccmnission when it apprOled the prop:>sed initial tariff of century Yuna

13 cellular Corp. ("century Yuna").

14 As our Olronic1e decision suggests, the size of the resale minimuns should

In Decision No. 53864 (Deo:mber 27, 1983), the canmission transfered the
certificate which had been granted to AdIlance ltDbile PhOne Service, Inc.
to NaNector canmunications, Inc., which sul::6equently changed its name to
us West NeWJector Group, Inc. ("Ne\oNector").

27

28

15 bear SJrne relationship to the size of the resale market. FOr example, in

16 AdIlanced Mobile Rlone Service, Inc.,l Decision No. 54122 (July 19, 1984), we

17 awOleO minimuns of 100 nlItlbers and 200 hours on the grounds that they would

18 ensure the marketing of cellular service in econanical blocks and ~e'Vent

19 proliferation of '" nickel and dime' n resel1ers in the R1oenix, Arizona

20 I rLlctro:fOl itan area. In Tucell Partrership, Decision No. 54506 (July 19, 1985)

21 and Tucson cellular Tel. Co., Decision No. 54750 (NoITan1:er 13, 1985), the 1cwer

22 minimuns prop:>sed t¥ the Tucson, Arizona. wholesale carriers (50 nunbers and 100

23 hours) were not opp:>sed and were apprOled, without discussion, when the

24 canmi.ssion apprOled the carriers' prop:>sed tariffs. sutsequent1y, in u.S. west

25
11-------

26 1.
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owns and ot:erates the necessary wholesale facilities.

ow.sed and Olronicle estimated that, via resale, it eJq:ect.ed to prOlide

in its "bane market" (Casa Grande and Florence, Arizona), that ~op:>sal was

On the other hand, in Chronicle, supra, Chronicle Publ ishing canIany

'!bus, although the p::>tential size of the YlJna market iscustaners.

service to only 35 retail custaners dlring the first year of 0t:eration and

approximately 520 custaners by the end of the fifth year. 'lherefore, in light

("Chronicle") ~op::>sed use of the Phoenix minimuns (100 nunbers and 200 hours)

~eclude entry of cant:eting resellers I:¥ a reseller (century Yuna) which also

cxmsiderably snaller than the Tucson and Phoenix markets, it could not be

concluded that lEle of the Tucson minimuns was ll'1reasonable ~ ~ and woUld

century Yuna prOli&d evidence that, via resale, it e~ct.ed to prOlide service

in Phoenix and Tucson may differ, both markets are large enough that the

difference need not be reflected in the reseller minimuns.2

In century YlJna, supra, we ap~Oled use of the Tucson minimuns in the

Yuna, Arizona area, without discussion, becalEle they were not opp::>sed and

to ap~oximately 458 end-users dlring its first year of 0t:eration and I:¥ the

end of the fifth year it would be prOlTiding service to approximately 3,318

2. In recision No. 55336 (Dea:ml::er 17, 1986), the Canmission denied the
~op:>sal of Metro ft>bile CTS of Phoenix, Inc. (·Metro M:>bile") to reduce
its reseller minimlJns fran 100 nunters and 200 hours to 50 nunl::ers and 100
hours, on the· ground that the reduction would effectively exceed the 50
t:ercent discx>unting authority of ~tro Jlbbile and other cellular CXIIIIIIon
carriers. As a result of this recision, Metro M:>bile is the only cellular
carrier in Arizona which still uses the original Bloenix minimuns ap~Oled

in recision No. 54122.

NaiV'ector Group, Inc., recision No. 55589 (June 4, 1987), the CCmmission

al1CMed NaNector to redJce its minimuns to 50 nLJnl:ers and 100 hours, on the

explicit ground that these minimuns had been apprOled for the Tucson carriers.

We therel:¥ implicity recx>gnized that, although the size of the end-lEler markets Ii
~ ..
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1 of the snaIl size of Olronicle's IX'tentiaI -hane market" and the practical need

.2 for SJrne minimlJl1s (to establ ish a distinction l::etween retail and wholesale

:3 service), we apprO/ed 10 nunbers and 20 hours during Olroncle's first year and

4 5 nunbers and 50 hours thereafter, until otherwise ordered. Contrary to SBl' s tl
5 argunent in its July 31, 1990 letter, our apprO/al of the O1ronicle minimlJl1S

6 as not pranised on the proximity of the Gila RoSA to the Ihoenix or Tucson

7 etropolitan areas. Rather, it was premised on the fact that for the snall

8 "nickel and dime" retail market in the Gila RSA, use Of either the Ihoenix ot

9 coon minimllllS could not be justified.

10 With respect to its "hane market" (Holbrook and, in the future, ShON !AM,

11 and Sanders, Arizona), en expects that, via resell, it will prOl7ide

12 service to approximately 94 custaners dIring its first operating year, 150

13 custaners in the second, 200 custaners in the third, 449 custaners in the

14 fourth and 666 custaners in the fifth. 'Ihus, while 531' s resale market may be

15 larger than Chronicle's, it ob\Tiously will be a snall fraction of the size of

16 the Ihoenix and Tucson markets and less than half the size of the Yuna market.

17 'lherefore, in light of the relative size of 531' shane market, reasonable

FINDOOS OF' mCl'

22 I 1. On April 16, 1990, $1 filed an application for a certificate

23 authorizing it to construct, operate and maintain cellular radio facilities for

24 the prOl7ision of telethone service, as a carmon carrier, in the Navajo RSA.

18 inimuns would be 25 nunbers and 50 oours furing SBl' s first three years of

19 operation. Ani increase in the minimuns after three years will be considered

20 IGi t.~e canmission up:m an appropriate application t¥ $1.

21

25 2. On June 25, 1990, the South ~rtrership filed an application to

26 intervene as a tarty, which was not opp::>sed by $1 and was granted by the

27 Presiding Officer at the hearing on June 29, 1990.

28 3. Notice of $1' s application and the hearing thereon was plb1.ished in
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1 the Arizona Republic, a nelsp3.per of general circulation in Arizona, on

2 July 12, 1990.

3 4. '!he FCC has pre.viously found that a PJb1ic need exists for CEllular

4 teleIhone service throughout the country, including the Navajo &SA.

5 5. On March 13, 1989, the FCC issued a construction permit authorizing

6 construction of cellular facilities in the Navajo RSA to Mr. Snith Bagley and

7 on May 8, 1989, it granted its consent to the assignment of that permit to $1.

8 6. Under the FCC's regulations, an must obtain a certificate and

9 canplete construction of a CEll site in an FCC-apt=t"OIled CEllular geograIhic

10 service area ("mSA")within the Navajo RSA by 5eptenber 13, 1990.

11 7. 831 initially intends to construct one CEll site and prOllide

12 cellular teleIhone serviCE: (a) to the residents of Holbrook, Arizona; (b)

13 along Interstate 40 from approximately 22 miles west of Holbrook to

() 14 approximately 24 miles east of Holbrook; and (c) along Arizona Higtway 77

15 approximately 16 miles oouth of Holbrook.

16 8. In the near future $1 intends to oonstruct additional CEll sites

17 and eXIBlld its service to other areas along Interstate 40 and Higtway 77 (e.g.,

18 inslarJ, Sanders and SharJ !.AM, Arizona) as circunstances permit.

19 9. Due to the nature of the Navaj 0 market, 831 expects that most of its

20 revenues will be generated 1:¥ wholesale serviCE, tsrticularly roamer serviCE

21 for cellular users fran other states who are traveling through Arizona on

22 Interstate 40.

23 10. 831 has agreed to t=t"OIlide wholesale serviCE to the South Partrership

24 and negotiate an NXX placenent agreanent to meet the Partnerhip's service

25 re::;rui ranents.

26 11. 831 estimates that, through resale 1:¥ its agents and wholesale

27 ncustaners, it will prOllide service to approximately 94 "hane market custaners

28 during the first year of operation and that I::¥ the end of the fifth year it
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will prOlicE service to approximately 666 such custaners.

12. en has entered into a CDntraet with NOlAtel Caranunications, Inc.

("NOlAtel ll
) for the purchase of a cellular teleIi'lone system and, when the

system is cElivered, sal wil1tegin cxmstruetion i.mmedi.ately 9:> that it can

canplete CDnstruction before its FCC pennit expires.

13. For managerial and technical expertise, en has entered into a

management cxmtract with FGI Cellular Management Inc. (IIFGI"), a corlX)ration

recently created to ~OITire inexperienced owners of the FCC's cellular fermits

with management services by those who do have experience with building and

oferating cellular teleIi'lone systems.

14. saI will not rEI:!uire a franchise for the use of IXJblic streets,

higl'Ways and rights-of-way for cell ular facilities.

15. For the land-line IOrtion of its service (local, intralata,

interlata and interstate), 931 initially intends to enter into an

interconnection agreEment with COntel of the West, Inc. (Conte1 West) ana, as

it eX};8Ilds its actual. service area, to enter into such an agreement with 'nle

t<t:>untain states TeleIi'lone and Tel egraIi'l canIBI1Y.

16. If granted a certificate, en will familiarize itself with the

statutes gJverning pub! ic service CDrp::>rations and the rules ana regulations of

this carm.ission and intends to abicE by them.

17. If the Ccmmission p:rmits it to Cb 9:>, sal will maintain its teoks

and records in accordance with the FCC's new Unifoon ~sten of ACCDuntS ("Part

32").

J8. At Se];X:.emter 30,1989, 93I's total assets were cash in the ClnOunt of

$1,000 and its FCC peImit, with a took vallE of $360, and were funcEd by EI:!uiqr

capital (in the Clnount of $1,360) prOlTired by its s:>le shareho1rer, Mr. Bagley.

19. To finance construction and initial operation of its cellular

telePlone systan, an has obtained a line of credit fran NOITAtel in the

-7- Decision No. ~71J7.s



"

1

2

3

4

5

6

7

8

9

10

11

12

13
,,

14

15

16

17

18

19

20

21

22 11

23

24

25

26

27

28

0-2556-90-103

crnount of $2 ,595,000 and will drCltl on that line of credit fran time to time by

issuing pranisSDry notes when funds are need:d for oonstruction and o~rating

eX};enses.

20. In essence, sn's witness testif ied that the t:ractical Siuivalent of

100 percent d:bt financing is aV'ailable for construction of n&1 cellular

tele};hone s.ystans at a reasonable interest rate tecause of the ~culiar nature

of the cellular industry and its p::>tential long-tenn grcwth.

21. $1 e~cts to op:!rate at a loss dJring its first four years and in

addition to using its line of credit with NovAtel, it eXp:!cts that its

sharehold:r will ~CJlJid: equity funds for o~rating e~nses, via negative

retained earnings.

22. On July 1, 1988, Mr. Bagley obtained a finn financial cmanitment for

a personal loan in the CIllOunt of $2.5 million dollars to CCJlJer the oost of

constructing and op:!rating cellular telethone s.ystans in rural areas, in the

event he obtained any FCC pemits.

23. In connection with the appl icatlon for assigrunent of the

construction pemit, $1 and Mr. Bagley prCJlJid:d financial information to the

FCC, and when the ~c consented to the assi<J1rnent of the p:!rmit to 931, it

implicitly found that $1 is financially, as well as technically, qUalified to

oonstruct and op:!rate a cellular telethone s.ystan.

24. $1' s FCOp:>sed wholesale tariff sets forth its maximun rates and

inclucEs a prCJlJision which would permit changes in the rates to reflect

discounts within the range of 0 to 50 percent, but does not include an

effective price sheet containing its initial rate discounts.

25. Potential resellers of cellular telephone service must have

rea.oonable notice of the discounts to t:e applied, I:¥ an effective ~ice sheet,

to individual tariffed services.

26. $1's prop:>sed tariff would prCJlJi& 15 days notice of changes in
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1 applicable disoounts.

2 27. RSiuiring resale minimuns of 100 nunters and 200 oours of lEe, as

3 initially prOfOsed by $1 to minimize its adninistrative oosts, would
-:'.p

4 effectively preclueE resale, although minimuns of 50 nunters and 100 oours may c;

5 be appropriate as the Navajo RSA market matures.

6 28. A minimun of 25 nunbers and 50 oours of lEe, as rSiuested l:¥ the

7 South Partnership, would allcw for more than one reseller and would be

8 appropriate dJring SSI's first three years of o~ration.

9 29. As initial rates for service in a canpetitive market, and with 15

10 days notice of the initial effective prices and the reduction in the minimun

11 resale nunbers and usage, $1' s prOfOsed rates are just and reasonable.

12 30. '!he camnission's Util ities Division (nStaffn) recomme1'1CJed that the

13 Ccmni.ssion grant $1' s application for a certificate, apprOle $1' s prOfOsed

~,,: :." 14 tariff and oreEr 0$1 to:

15

16

17

18

19

(a)

(b)

file Qmtel West's intercormection agreenent for

access service to SB13 and all future

interconnection agreenents with land-lire carriers;

file the maintenance agreanent between Fe1 and the

local orr-site maintenance organization;

In addition, since it is PrOliding access service to 0$1 p.lrSlBnt to a
special contract rather than its tariff, Contel West must file the contact
in acoordance with A.ReS. §S40-365, 40-367 and 40-250(B) and presunably
will 00 so.

. . .

. . .

21

2211

2C

27

28

23

24

25

26 3.
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(c) maintain separate books and records for its

wholesale o~ra tions;

(d) file a ooPf of any application to the FCC to expand

its a;SA;

(e) in the e.rent 931 <Des blsiress meier an assuned

name, notify the Ccmni.ssion of the name i

(f) file the toll free nunber of FGI's heacquarters in

Atlanta, Georgia; and

(g) file the technical descriptions of the ty:fe I and

II interfaces with Contel West.

""

11 31. With Staff's agreenent to deletion of information 931 oonsiders

12 confidantial or proprietary fran the roW of the local maintenance agreenent

13 filed in the p.lblic record of this proceeding, sn agreed with Staff's

C;)! 14 recarmendations.
<, ""

15

16 1.

CDNCLUSIOOS OF LWI

fBI is a J;Ublic service corporation within the meaning of Article YN

17 of the Arizona Constitution and A.R.S. S40-281.

18 2. The Ccmnission has jUrisdiction Oller fBI and of the subject matter

19 of the application.

20 .,
.,). There exists a p..tblic necessity for a cellular teleP'lore systatl

21 within the Navaj 0 RSA.

22 4. fBI is a fit, willing and able pirty to prOllide suen cellular

23 teleP'lone service.

24 5. fBI should be granted a certificate authorizing it to a:mstruct,

25 operate and maintain cellular radio facilities for prOllision of teleP'lone

26 service as a a::mmon carrier within the Navajo RSA, as authorized l¥ the FCC.

27 6. Pros:fective resellers of fBI's services should receive at least 15

28 days notice of the actual effective price for each service.
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7. fBI's prop:>sed resale minirnuns are unjust and unreasonable and

should re redJced to a level allQiing for oornJ;:etitive prO/ision of resale of

cellular service to end-users within the Navajo RSA.

8. fBI's prop:>sed minimun resale block of nunters and usag:! should re

reduced to 25 nunbers and 50 peak hours until otherwise ordered by the

canmission.

9. As initial rates for service in a CXIY1J;:etitive market, and with 15

days notice of the initial prices and the reduction in the rninimun resal°e

nunrers and usag:!, fBI's prop:>sed rates are just and reaoonable.

10. fBI should re granted pennission to keep its tx:>oks and records in

aCCDrcance with Part 32.

11. In view of the facts and circunstances set forth hereinaoove,

Ccmnission apprO/al of fBI's lire of credit with NO/Atel and the isslBnce of

pranisoory notes p.lrsuant thereto is not rEquired.

12. Nothing herein should re construed in aI¥ wcrj as apprO/al of or a

determination on the reaoonableress of fBI's method of financing its cellular

tele};i1ore plant and operations and its CDSt of capital for ratanaking purp:>ses.

13. 'lhe Staff recxmnendations set forth in Finding of Fact 9 (a) through

(g) were not opp:>sed and should be acbpted•

ORIER

21 rr IS 'lHEREFURE c::RDERED that Snith Bagley, Inc. be, and hereby is, granted

22 I a certificate of p.lb1.ic comenience and necessity authorizing it to CDnstruct,

23 operate and maintain cellular radio carmunications facilities for the prO/ision

24 of teleIhore service as a common carrier within the Navajo RSA.

25 rr IS FUR'lHER c::RDERED that the certificate of plblic comenience and

26 recessity granted hereinaoove re, and heret¥ is, subject to the CDndition that

27 it is conting:!nt upon, coextensive with and icEntical to the authority granted

28 to Smith BaglE¥, Inc. by the FecEral canmunications camnission.
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